
STATE OF DELAWARE 

PUBLIC EMPLOYMENT RELAnO N BOARD 

DELAWARE PUBLIC EMPLOYEES COUNCIL 81. 

AFSCME . AFL -ClO . D.S. NQ.96-07-186 

Petiti oner , 

and 

APPOQUrNIMrN K SCHOOL DISTRICT . 

Respondent 

APPEARANCES 

Vance E. Suisky. Esquire,fo r the Petitioner 

David H. Williams, Esquire. for the Responde nt 

-
BACKGROUND 

The Appoquinimink Schoo l Distr ict (he reinafte r "D ist ric t" or "Res po nde nt") is 

a "pub lic employe r" within the meaning of 14 DeI.C. §4002 (0) of the Publi c Scho ol 

Emp loyment Re lati ons Ac t (here ina fte r "PS ERA" or "Act"). Dela war e Publi c 

Employees Co unc il 81, AFSCME (he reinafter "Union" or " Petitio ner") is the ex clus ive 

ba rgai ning repr esentative of the cus todi al and main tenance employees employe d by 

the District within the meaning of 14 I&.J....C..§4002 (i). 

FACTS 

The Petit ioner and the Responden t were part ies to a co llec tive ba rgai nin g 

agree ment which expire d on June 30, 1996. On March 29, 1996, Phillip S. Willi am s, 
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Sr., the Petiti oner ' s auth ori zed repre sentative, wrote to Tony Mar chi o, the Distr ict 
) 

Superint end en t , reque sting to open co lle c tive barga inin g ne gotiation s over the 

terms of a successor agreement. 

On April 15, 1996, Todd Conn, the Re spond ent ' s Faciliti es Managem ent Advisor , 

drafted the following reply to Mr. Williams' letter of March 29, 1996: 

I received a copy of the lett er dated March 29, 1996 to Tony
 
Marc h io, Supe r in te nde nt of the Appoqu inim in k Sc hoo l Di stri ct ,
 
reg arding con t rac t negotiati ons for th e Cus tod ial co ntr ac t. I ha ve
 
scheduled a meet ing of the school dist ricts negotiati on team on April 15,
 
1996. We will be con tacting your office after that meetin g to set up a
 
mee ting with you r peo ple. If yOll have any quest ions pleas e contact my
 
office.
 

By lette r dated May 9, 1996, Mr. Conn furth er advise d Mr. William s of the 

following: 

As per my last lette r regardin g collective barga in ing for contract
 
negoti ations, our negoti ation team has met twice now and feels we need
 
to meet at leas t two more times befo re we start negot iation s. Our goal is
 
to start negotiations by the end of this month. I will keep you informed.
 

On June 18, 1996, Mr. Conn sent to the Petitioner the following letter: 

As per my last letter regardin g co llec tive bar ga inin g for contra ct
 
negotiat ions, our negotiation team wo uld like to invite your negoti ation
 
team to our fi rst j oint meet ing on Jun e 24, 1996, at 4:00 P.M . at the
 
distri ct office. Our firs t meeting wil l be to int roduce the teams and set
 
the grou nd rules for the negotiati ons. Please contact my office as soon
 
as possible to confirm the date.
 

On June 26, 1966, Mr. Conn sent Mr. Williams the following letter: 

As per my las t letter attemptin g to set a meeti ng date and lime
 
with the negot iatin g team represent ing the custod ial group , our team is
 
availab le to meet on Mondays of each week . Please note our feelin gs are
 
that all negotiati ons shou ld be done after regul ar hour s. We unders tand
 
there is some concern with your team on this issue. Please , if that is the
 
case , con tac t my of fice with any suggestions that will not cos t the
 
di strict for ove rt ime, ca mp. time, peopl e cover ing posit ions , or interfe re
 
with the operations of the school distri ct. As always we are open minded
 
to any input you may have to help resolve any extra cost that may be
 
accr ued by the schoo l dis trict in negotia tions. Please contact my off ice
 
at your convenience to attempt to set up a meeting.
 

Another letter from Mr. Conn to Mr. Williams dated July 3, 1996, provides: 
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As stated in	 my June J8 and June 26 letter s. we are ready to meet 
j	 with the negotiating team representing the cus todial gro up, our team is 

available 10 meet on Mondays of eac h week. As stated before our 
feeli ngs are that all negoti ati ons should be do ne aft er regular hour s . 
We under stand there is some co nce rn with you r team on thi s issue . 
Please, i f that is the case , contact my of fice with any suggestions tha t 
wi ll not cost the Distri ct for overtime , co mp . time, peo ple cove ring 
posit ions . or in terfere w ith the operatio ns of the sc hool distric t. As 
always we are open minde d to any input you may to help re solve any 
ex tra co st that may be accrued by the school dist rict in negot iati ons . 
P lease co ntact my of fice at your convenienc e to atte mpt to set up a 
meeting. 

Thereafter , the following letter dated July 12, 1996, was sent by Mr. Conn to Mr. 

Williams: 

As stated in my June 18. June 26. and Ju ly 3 lett er s, we are ready 
( 0 mee t with the nego tia ting team representing the custodial group. Our 
team is avai lable to meet Mondays each week. We are puzzled at the lack 
of response from your organization in regards to sett ing a meeting date . 
We we re unde r the imp re ssi o n you r gr ou p wou ld like to s tart 
negotiat ions as soo n as possib le . As we stated before our feelings are 
that all negotiations shou ld be done after regular hours. We unde rstand 
there is some concern with your team on this issue. Please, if that is the 
case, contact my office with an y sugges tions that wi ll not cost the 
district for over time, co mp tim e. peop le co vering positions. or in ter fere 
with the operation s of the scho ol district . As always we are open minded 
to any input you may have to help resolve any ext ra cos t tha t may be 
accrued by the schoo l district in negotiations. Please contact my offi ce 
at your convenience to attempt to set up a meeting. 

On Ju ly 18,	 1996, the Union fi led a Pet ition Fo r A Declarator y Sta teme nt with 

the Publi c Empl oyment Rel ation s Board (he rei nafte r "Boa rd" or " PERB" ). The 

Petit ion alle ges that the Distri ct ' s position is, in ess ence. "a refusal to bargain over 

mandatory subjec ts of bargaining pending resolution of a non -man datory subjec t of 

bargainin g" and requestin g the PE RB to find that the "re fusal by the Appoquinimink 

Schoo l Distri ct to bargain during the norm al work day co nst itutes an unfa ir labor 

practi ce ." The Petiti oner asse rts that attem pts to re sol ve the co ntroversy ha ve been 

unsuccessful and requests assistance from the Board in resolving the dispute. 

Following the fi ling of the Petition on Jul y 18th , Mr. Conn wrote the fo llowing 

leiter to Mr. Williams dated July 23, 19% : 
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I rece ived a copy of your petiti on to the Publi c Employme nt 
Relations Boar d . As you are aware I have written your office on June ) 
18, June 26, Ju ly 3, and July 12 in an effo rt to start contrac t negot iations. 
I would like to point out I have made several attempts in writin g in the 
letters di scu ssed above to meet with you. I would al so like to poin t out 
that you r office has made no attempts to contact my office. As stated 
before we are ready to meet with the negotiat ing team repr esent ing the 
custodial group . Our team is availab le to meet on Mondays of each week . 
We are puzzled at the lack of re sponse from your organizatio n in 
rega rds to sett ing a meeting date. We were under the impression your 
group would like to start negot iations as soon as poss ible. As we stated 
before our feelin gs are that all negotiations shou ld be done af ter 
regular hours . We und erstand there is some conce rn wi th your team 
conce rn ing this issue. Please, if that is the case , contac t my office with 
any suggestions that will not cost the dis trict for ove rtime. comp. time , 
people cover ing posi tio ns, or inte rfere with the operations of the schoo l 
district. As always we are open minded to any input you may have to 
help resol ve any extra cost that may be accrued by the school di str ict 10 

negot iati ons. Please contac t my office at your convenience to atte mpt to 
set up a meeting. 

On Aug ust 5, 1996, the Dis trict filed its Answer to the Pe tition requesting the 

PERB to issue a Decl arat ory Sta teme nt find ing that th e Unio n 's in sis ten ce on 

negotiating during the normal work day constitutes an unfair labor practice. 

In order to expedite a deci sion , the parties waived the oppo rtuni ty to prese nt 

suppo rting arg ument and. except for the Union' s unco ntested reque st to have Artic le 

6 . 1.11 of the ex pired collec tive barga ini ng agree ment inclu ded m the record , 

mutua lly reque st th at the deci sio n result fr om the aver me nts set forth In the 

pleadings. I 

OPINIO N 

A Pet it ion for Declaratory Statement fi led pursuant 10 14 DeL e , §4006 (h) (4) 

permits the ex pedit ious processing of questi ons rel atin g to a potentia l unfai r labor 

practice and to answer questions re lating 10 whether a matte r in di spute is within the 

sco pe of co llec tive barga ining . II is . in this rega rd, dif ferent from the filing of an 

1Artic le 6. 1.11 provides. in relevant part: "Up to four (4) employee s will be rel eased 
from work to participate in contract negotiations.~ 
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Unfair Labor Pra cti ce Charg e pur sua nt to 14 De LC , §4007 , of the Act , the result of 

which can be a deter minati on that a violation of Article 4007, of the Act, has occurred 

and a remedial order issued. 

Excep t when necessary to re sol ve a pending unf air lab or practice cha rge, the 

Board ha s decl ined to interpret contract langua ge. Brand ywin e Affiliat e. 

NCCE AIDSEAiNE A v Bd. • f Ed . ULP No. 85·06-005 (1985), PERB Dec. 131. 

Thi s matt er pr ovid es no rea son to co nsid er expanding the Boa rd' s polic y 

co nce rning it s au thori ty to review or interpr et co ntract la nguag e. Conside red wit hin 

the co ntex t of the issue raised by the Petiti oner , Arti cle 6 .1, 11 has no beari ng upon 

the resolution of the issue presented . Articl e 6. 1.11 assures the re lease of up to four 

(4) emplo yees to particip ate in collec tive bargainin g negoti at ions. Arti cle 6. I . I I does 

not req uir e that co llec tive bar gainin g negot iati ons be sched uled only durin g the 

no rmal day-shift hour s . To so co ncl ude wou ld ex tend the mean ing of the cited 

provts ro n be yo nd that in tend ed by the pa rties, as ev ide nc ed by the co ntrac t 

language. 

The pleadin gs es tablish that the District has: ( I ) com municated to the Union its 

feelin g "that all negot iations should occur af ter regu lar hou rs ;" (2) reco gnize d tha t 

its position may be the cause of conce rn to the Union's negotiat ing team ; and (3), 

solicited from the Un ion sugges tions for resolv ing the stalemate with out increa si ng 

the cos t of or redu cing custodial serv ices. It is uncl ear to what exte nt , if an y, the 

parti es have attemp ted to resolve their diff erences concerning the sched u ling of 

negoti a tio n meetin g s, Th e Petiti oner mai ntain s that "att e mpts to reso lve t he 

controve rsy have been unsucces sful" (Petition @ 1. 3). The Respondent , on the other 

hand. mai nta ins that no response to it s lett er s was fort hcomi ng from the Un ion 

(Conn Letter dated July 23, 1996). 

As evidenc ed by the order it seeks, the Union, percei ves the issue more broad ly 

than wh ether the position and spec ific conduc t of this Re sponden t co nc ern ing the 
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sche du ling of the colle ctive bargaining sessions cons titutes a po tent ial unfair labor 

p ractice. The order reques ted by the Union is "that the Board issue a Decla rato ry 

Statemen t that the refu sal of the Appoqu inimink School Distr ic t to barga in during 

the norma l work day constitutes an unfair labor pr actice." T he broad er issu e 

co ncerning an emplo yer ' s willing ne ss to co llec tive ly ba rgain onl y at times othe r 

than during the regularly schedu led work day has arisen on prior occasio ns. Unt il 

t his i nstance, howe ver , the parties invo lved ha ve success fu lly reso lved their 

differences. 

Th e follow ing comme nts are intended to refl ect not only the underl ying 

ratio nale for the Declara tory Statement reque sted by these part ies but also serve as a 

guide for others who may be confronted with a similar situation. 

The De lawar e Publi c School Empl oym ent Relat ion s Act is, to a large extent. 

simi lar to bo th the Penn sylvania Publi c Emp loyment Relation s Act (he reinafter 

"PPERA") and the Na tiona l Labor Re lation s Act (hereinafter "NLRA") whi ch is the 

federal statute governing pri vate sector collec tive barg aining . The PPERA, at Sec tion 

70 1. and the NLRA , at Secti on 8ed), require the employe r and the employe e 

repre sen tative to meet at rea sonable times and places in ord er to bar gain in good­

faith. 

Unlike the Penn sy lvania and the Federal statutes, the PSERA contains no 

re feren ce to the time and pla ce at whic h the requir ed co llec tive bargain ing is to 

occur . 14 DeI.C , §1402 (e) ( 1984). Section 1402(e) of the PSERA require s only that the 

parties bargain in good faith . Thus, the standard for determin ing whether or not an 

emp loyer ' s willingne ss to colle ctively bargai n only at tim es other than during the 

regularl y scheduled work day violate s the Act is one of good-faith . Othe rwise stated, 

the question is whether the employer' s position is reasonable . 

The moti vation for and lor th e impact of an Emp loye r' s wi ll ingness to 

colle ctivel y bar gain onl y at time s other than durin g the regularl y scheduled work 
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day are the critica l co nside rations rather than the deci sion . it self. Where pre sent . 
) 

uni on an imus, an unrea sonabl e or di scriminat or y impa ct up on the Unio n's 

bargainin g team to its di sadvantag e and/or the onerous impact upon the integrity of 

the bar gain in g process are the gravamen of suc h a deci sion . For th is rea son , 

individu al incidents are to be resolved based upon a consideratio n of the facts unique 

to each situation. 

DECISION 

Co ns iste nt with the foregoin g discuss ion, in the abse nce of bad fa ith in the 

form uni on animu s, di sparat e impa ct upon the Uni on ' s bar ga in ing team to it s 

disadvanta ge or conduc t inherent ly det rimental to the integ rity of the bar gainin g 

pr oce ss , an Empl oyer ' s wi ll ing ness to pa rt ic ipa te In c ollec t ive bar gainin g 

negotiatio ns only during times other than the regularl y schedule d work day does not 

violate the Act. -
Appli ed to the curre nt di spute , there I S no basis for co ncluding that the 

District' s pos ition is eithe r moti vat ed by umon animus, impact s the me mbers of the 

Union ' s bargainin g team diff erentl y from those of the Distr ict ' s bargainin g team to 

the d isadvantage of the former or is inh erent ly det riment al to the int egr ity of the 

collective bargaining process. 

Accordingly the District' s position does not constitute a basis for a potential 

unfair labor practice charge. 

IT IS SO ORDERED . 

Dated: Au~s t 2 1. 19%	 Is/Cb arles D. LQllg. J r. 
CHARLES D. LONG, JR 
Executive Director 
Del. Public Employment Relations Bd. 
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